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MEMORANDUM DECISION ON DEFENDANT'SMOTIONSIN LIMINE

The defendant, Brausse Diecutting & Converting Equipment, Inc., hasfiled six motionsin limine

rasing variousissues of which it seeks resolution beforetria. | will congder each inturn.
I. Motion to Exclude Expert Testimony

The defendant moves to “exclude the expert designation” by the plaintiff of William White, the
plaintiff’s chief operating officer, asan expert witness. Defendant’ sMation in Limineto Exclude Plaintiff’s
Expert Designation, etc. (“First Motion”) (Docket No. 25) at 1. It contends that White's proposed
testimony isunreligble. 1d. at 2. Theplaintiff assertsthat it desgnated White asan expert witness* out of an
abundance of caution” “in the event that portions of histestimony are considered to be opinion rather than
factud.” Plaintiff’s Objection to Defendant’s Motion in Limine to Exclude Plaintiff’s Expert Designation,
etc. (“First Opposition”) (Docket No. 34) at 1.

The plaintiff Sates that White is expected to provide the following expert opinion testimony:



[T]he machine ddivered by [the defendant] contained numerous mechanicd
falures and failed to meet the performance expectations represented by [the
defendant] or perform aswould reasonably be expected of anew piece of post-
printing equipment. Heisaso expected to comment on and discussthe fact that
the Brausse maching' s inferior qudity resulted in the machine not functioning
properly to the extent that . . . [the plaintiff] could not rely on it to meet its
obligations to its customers. He is further expected to testify that he has never
experienced another printing machine of any typethat exhibited so many chronic
component falluresimmediately after ingtalation.
Id. a 2. Thefina sentence of this description does not congtitute expert opinion testimony.
The defendant contendsthat thistestimony would be so unrdiablethat it must be excluded because
White has no experience with machines amilar to the one a issue in this case.  First Motion at 3.
Specificdly, it cites White' s deposition testimony to the effect that he has never repaired such amachine,
does not know of any industry specifications or performance standards for such a machine and has
experience with only two such machines, the one a issue and the one the plaintiff purchased to replaceit.
Id.
Federd Rule of Evidence 702, the rule gpplicable to this dispute, provides:
If scientific, technical, or other specidized knowledge will assist the trier of
fact to understand the evidence or to determineafact inissue, awitnessqualified
as an expert by knowledge, skill, experience, training, or education, may testify
thereto in the form of an opinion or otherwisg, if (1) thetestimony if based upon
aufficient factsor data, (2) the testimony isthe product of religble principlesand
methods, and (3) the witness has gpplied the principles and methods rdigbly to
the facts of the case.
F. R. Evid. 792. The fact that White, in his 22 yearsin the printing business, First Motion at 3, during
which he supervised theingallation and operation of morethan 50 mgor pieces of printing equipment, had
never repaired the specific machine a issue in this case and only had persond experience with two such
meachines, is not determinative. “Rule 702 is not so wooden as to demand an intimate level of familiarity

with every component of a. . . device asaprerequisite to offering expert testimony.” Microfinancial, Inc.



v. Premier HolidaysInt', Inc., 385 F.3d 72, 80 (1st Cir. 2004). Anexpert qudified by knowledge, Kill,
experience, training or education “ need not have had first- hand dedingswith the precisetype of event that is
atissue” Id. White, who negotiated the purchase of the machine a issue, First Motion at 3, issuffidently
qudified to testify on the question whether the machine met the performance standards it was represented
by the defendant to meet. The defendant’ sobjectionsto White' s proposed testimony go to itsweight rather
then its admissbility. See generally Poulis-Minott v. Smith, 388 F.3d 354, 359-60 (1st Cir. 2004);
Diefenbach v. Sheridan Transp., 229 F.3d 27, 30-31 (1st Cir. 2000).
The motion to exclude White s opinion testimony is denied.
[1. Consequential Damages
The defendant contends that the plaintiff is barred from claiming consequentia dameages by the
warranty provision of thewritten contract between the partiesand by the lack of evidence of such damages.
Defendant’s Motion In Limine to Exclude Evidence of Consequential Damages, etc. (“ Second Motion™)
(Docket No. 76) at 1, 3. The plaintiff responds that the contract limits consequentid damages only for
breach of warranty and that it will submit sufficient evidence of such damages. Plaintiff’s Oppostion to
Defendant’ sMotion in Limineto Exclude Evidence of Consequential Damages, etc. (“ Second Opposition”)
(Docket No. 84) at 2, 4-5.
The defendant rdlies on the following contract language: “ Consequential damages for breach of
warranty where the claimed lossis commercid are excluded.” Second Motionat 1. Asthe plaintiff notes,
Second Opposition a 2, thislanguage on itsface gppliesonly to clamsfor breach of warranty. Only one of

the three remaining counts in the complaint is based on breach of warranty. The defendant suggests no



reason why this language should be read to apply to counts for breach of contract and revocation of
acceptance aswell.*

The plaintiff contends that the circumstances of the defendant’s breach of warranty entitle it to
recover consequential damagesfor that breach aswell, regardless of the contractud bar. 1d. a 3-4. Thisis
90, it assarts, because the limitation operates in an unconscionable manner in thiscase. Id. Thelimitation
would be unconscionable if applied to the plaintiff’s breach of warranty claim, it contends, because the
defendant “knowingly and intentiondly ddivered amachine that was different from the machine promised..
.7 Id. a 3. The plantiff cites no authority in support of this proposition, citing only the provison of the
Uniform Commercia Code, 11 M.R.SA. § 2-719(2), which providesthat an exclusiveor limited remedy
may be disregarded where circumstances causeit to fail of its essentia purpose, Second Opposition at 4.
The plantiff aso avers that “[t]his contract alows only the limited remedy of fixing the machine. In the
ingtant matter, Brausse was unsuccesstul in fixing the machinein Sx months of trying.” 1d. No evidentiary
support is provided by the plaintiff for either of the quoted factual assertions on which the plaintiff's
oppositionisbased. If true, such facts could void the asserted contractud limitation of damages. See, e.g.,
R. W. Murray Co. v. Shatterproof Glass Corp., 758 F.2d 266, 272-73 (8th Cir. 1985); Beal v.
General Motors Corp., 354 F. Supp. 423, 426 (D. Dd. 1973). | do not find persuasive the case law
from other jurisdictions cited by the defendant to the effect that the failure of an exclusve contractua
remedy to serve its essential purpose does not automaticaly invalidate alimit on consequentia damages,
e.g., McNally Wellman Co. v. New YorkSate Elec. & GasCorp., 63 F.3d 1188, 1197 (2d Cir. 1995);

Smithv. Navistar Int’| Trans. Corp., 957 F.2d 1439, 1442-44 (7th Cir. 1992); dthough | notethat the

! The plaintiff’ s contention that the contractual limitation is ambiguous because the term “ where the lossis commercial” is
(continued on next page)



courts in those jurisdictions will not enforce the limit on consequentia damages where the limit is
unconscionable, see McNally at 1198; Navistar at 1444. Resolution of thisportion of themationinlimine
must be deferred until trid, when the relevant evidence has been presented.

Findly, the defendant contends that the plaintiff cannot present any admissble evidence of
consequential damages. Second Motion at 3-5. Thisisso, it asserts, because the plaintiff first produced
the evidence on which it relies to establish its consequentid damages after the close of discovery and
because the evidence “contain[s] no information concerning the amount of time and/or materids [the
plantiff] actually used on aparticular job” and “draw[g] absolutely no connectionsto any dleged problems
withtheMachine” 1d. at 4-5 (emphassinorigind). Thiscourt hasaready ruled that thelate production of
this evidence was harmless and does not provide a basis for its excluson. Recommended Decison on
Defendant’ sMotion for Partid Summary Judgment and Memorandum of Decision on Defendant’ sMation,
in the Alternative, to Exdude (Docket No. 46) at 811. Judge Kravchuk aso recommended in that
decison that summary judgment on the defendant’ sclaim that the plaintiff had not offered sufficient evidence
of consequential damagesbe denied. 1d. at 7-8. The recommended disposition was adopted by the court.
Docket No. 58. Accordingly, thedoctrine of law of the case prohibitsreconsideration of these arguments.
Abbadessa v. Moore Bus. Forms, Inc., 987 F.2d 18, 22 (1st Cir. 1993).

[l. Parol Evidence

The defendant seeks excluson of “any reference to pre-contractual negotiations between the

parties,” any reference to the machine at issue as “counterfeit” or a “knock-off” and any discusson of

whether the machine was manufactured by “ SBL” or some other entity. Defendant’ sMotion In Limine to

undefined or unexplained and must therefore be interpreted by the jury, Second Opposition at 2-3, fareslesswell. The
(continued on next page)



Exclude Parol Evidence, etc. (Docket No. 77) a 2. Such evidencewould violatethe parol evidencerule,
the defendant asserts, because “ the factfinder need only look to theterms of the unambiguous Contract vis-
avis the Machine' s performance,” id., in order to determine whether the contract was breached. This
argument does not appear to apply to the claims for breach of warranty and revocation of acceptance. In
support of its pogtion the defendant Sates that “[t]he Contract in this case is unambiguous, it clearly sets
forth the specifications and performance criteriafor the Machine....” 1d. at 1.

The plaintiff respondsthat the contract specified ddivery of “an SBL 1050SEF,” and that evidence
concerning the negotiation of the contract will “help[] to define what the term SBL 1050SEF meant asit is
used in the sdles agreement and help to define the performance to be expected of themachine” Plaintiff’s
Opposition to Defendant’ s Motion in Limine to Exclude Parol Evidence, etc. (Docket No. 87) at 2. It
denies that the presentation of such evidence would represent an attempt to create an ambiguity in the
contract because “there is abasc dispute in this case whether the contract’ sreferenceto * SBL 1050SEF
refers to amachine manufactured by SBL or a machine manufactured by Eterna” 1d. The plaintiff takes
the position that the defendant delivered a machine that was not an SBL 1050SEF. Id. at 3.

| am not persuaded, based on the brief presentations by the parties on thisissue, that the evidence
at issue does not seek to explain an ambiguity in the contract. Indeed, that gppears to be the only basis
upon which this evidence would be admissible. It is clear from the submissions of the parties that they
interpret the term at issue quite differently. From all that appears at the present time, without consideration
of the proposed evidence, both interpretations of the term are reasonable, and the plaintiff’s view,

interpreting the term asreferring to a specific machine, appears on itsface to be the more reasonabl e of the

Uniform Commercial Code uses this term to distinguish consumer goods from all others. 11 M.R.S.A. § 2-719(3).



two. Theparol evidencerule exigsto prevent one party from subgtituting itsview of the obligationsimposad
by a contract for those “clearly stated.” Federal Marine Terminals, Inc. v. Worcester Peat Co., 262
F.3d 22, 28 (1st Cir. 2001) (citations omitted). | cannot find as a matter of law at this time that the
obligation imposed in the contract by the term “an SBL 1050SEF’ is “clearly stated.” Therefore, the
motion is denied.?

V. Different Machine

The defendant contends that the plaintiff should not be dlowed to introduce evidence about a
machinethat it purchased from another distributor sometime after it purchased themachine a issuefromthe
defendant because such evidencewould be“ entirdly irrdlevant to Plaintiff’ sclaim for breach of contract,” as
well asitsclam for breach of warranty. Defendant’s Motion In Limine to Exclude Evidence Regarding
Different Machine, etc. (Docket No. 78) at 1. In addition to this conclusory argument, the defendant
contends, somewhat crypticaly, that the plaintiff “has not produced any evidence regarding the different
machine, and the deadline for doing so has long since passed.” |Id.

The plaintiff responds that such evidence is rdlevant to the substance of its clams and to the
determination of itsdamages. Faintiff’sOpposition to Defendant’ sMation in Limineto Exclude Evidence
Regarding Different Machine, etc. (Docket No. 85) at 1-2. It dso notes, correctly, that the defendant has
falled to “identify any affirmative obligation that would require’ the plaintiff to provide evidence regarding
this machine to the defendant at any particular time. 1d. at 3. | will not congder the defendant’ stimeliness

argument any further.

2 The defendant offers no other basis on which to prevent the plaintiff fromreferring to the machine it delivered as
“counterfeit” or “aknock-off.”



| conclude, based on what little information the defendant has provided in support of its postion,

that the evidence at issue appears to be relevant to the plaintiff’sclams. The motion is denied.



V. LateD¢€livery

The defendant, conceding that the machine at issue was ddlivered one month later than the contract
at issue specified, movesto exclude evidence of that fact because, it asserts, the plaintiff “has admitted that
[it is] not seeking any damages for that one-month period.” Defendant’s Motion In Limine to Exclude
Evidence Regarding Late Delivery, etc. (Docket No. 79) at 1. The defendant does not indicate where,
when or under what circumgtances the plaintiff admitted this. The defendant al so contendsthat the date of
delivery of the machineisirrdevant to clams based on the machine s performance. 1d.

The plaintiff responds that it has “never stated thet it is not seeking damages related to the late
delivery” and that it does seek damagesalegedly resulting from the delay in ddivery. Plaintiff’ sOpposition
to Defendant’ sMotion in Limineto Exclude Evidence Regarding Late Delivery, etc. (Docket No. 86) at 1.
In the absence of any record evidence to the contrary, | must accept this assertion for purposes of the
ingant motion. The plaintiff dso assertsthat it contendsthat the late delivery was one of “multiple’ actions
by the defendant that breached the contract. Id. a 2. Again, on the information presented, | can only
accept the plantiff’s representation. The motion is accordingly denied.

V1. Bench Trial

Assarting that “there Smply are noissuesto beresolved by ajury,” the defendant requeststhat this
case be tried by the court, despite the plaintiff’s demand for ajury trid. Defendant’sMation In Limine
Requesting a Bench Trid, etc. (Docket No. 80) at 1. It contends the “[t]he Contract in this case is
unambiguous, leaving no need for factud andysisby ajury.” Id. | havedetermined, in connection withthe
motion concerning parol evidence, that at least one term of the contract isambiguous. The defendant dso
contends that thereis no question of the amount of damages, because “ consequential damages are not an

avalable remedy.” 1d. | have concluded otherwise. Thus, the fact that revocation of acceptance isan



equitable remedy does not require that this case be tried to the court. As the plaintiff notes, Plaintiff’s
Oppostion to Defendant’ sMotion in Limine Requesting aBench Trid, etc. (Docket No. 83) at 1, thiscourt
determined in its ruling on the defendant’ s second mation for summary judgment thet triable issues of fact
related to the remaining dams existed. Recommended Decison on Maotion for Summary Judgment
(Docket No. 60) at 10-13, 16-18; Order on Report and Recommended Decision (Docket No. 64). The
defendant offers no reason why this ruling should be reversed. The motion for abench trid is denied.
VII. Conclusion
For the foregoing reasons, the defendant’ s motion to exclude expert testimony and itsfive motions

inlimneaeDENIED.

Dated this 19th day of September, 2005.

/9 David M. Cohen

David M. Cohen
United States Magidtrate Judge
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